UNITED STATES DISTRICT COURT

MIDDLE INSTRICT OF FLORIDA
CRLANDO DvISION Do
H!
INTERNATIONAL BROTHERHOQOD QF 105/
ELECTRICAL WORKERS LOCAL 2000,
Plai mtiff,
e Case No. 0:03-cv-362-Qrl-22DAB

AGERE SYSTEMS INC.,
Defendant,

CORDER
L INTRODUCTION
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Systems, Inc., Dispositive Motion for & summary Judgment (Doe. No. 20), and memoranduro
of law in support thereof (Doc. No. 21), filed Decernber 9, 2003, to which the Plaintiff,
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2000, Cor rected Motion for Surnmary Judgment (Doc. No. 41), filed Decernber 5, 2003, to
Mﬂﬂchlfm:EmféﬂdanLAAEWTGENﬂWP[NL[HC,](&KUMWEW%”)OC.P&l'13)Gﬁ December 22, 2003,
Having reviewed the motions and mermoranda, this Court DENIES the Defendant’: 5, Apere
systems, Inc., Dispositive Motion for Summary Judgment (Doc. No. 20), and DENIES the
Plaintiff’s, International Brotherhood of Electrical Workers Local | 2000, Corrected Motion
for Surarnary Judgment (Doc. No. 41). Since it is undis isputed that the matter at issue in this
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arbitrator to decide which arbitration procedure (L.e., regular or expedited) applies. See Bell
dtlantic - Pennsylvania, Inc. v. Communications Workers of Am., AFL-CIQ, Local 13000,
164 F. 3d 197 (3" Cir. 1999),
IL BACKGROUND

The Defendant, Agere Systems, Ine. (hereinafter, “Agere” or “the Company™), is a
provider of advanced integrated circuit solutions for wireless data, high-density storage, and
multi-servicing network applications. Until June of 2002, it was a public subsidiary of
Lucent Technologies, Inc. (hereinafter, “Lucent™).? Currently, Agere maintains a
manufacturing facility located in Orlando, Florida (hereinafier, “the Orlando facility”).* The
Plaintiff, International Brotherbood of Electrical Workers Local 2000 (hereinafter, “Local
20007 or “the Union™), is a recognized bargaining unit at Agere.” It represents certain hourly
production and maintenance employees at the Qrlando facility.” This action involves a labor

dispute implicating the Labor Management Relations Act of 1947, 29 U.S.C. § 141, et seq

(hereinafter, “the LMRA™)."

'See Joint Pretrial Statement (Doc. No. 53), 1 at 5. Many portions of the background section
cHWTHS(mﬂﬁr\v¢mrmMmmnwfmdeMIfnﬁJluM:pdl,&s stipulations of fact as stated in the Joint Pretrial
Staternent (Doc. No, $3)

*See id., 3 at 5.
“See id., 4 at 5.
iSee id., N5 ac 5.
See id.

See generally Complaint (Doc. No. 1).



In 1998, Lucent and [ 00 al 2000 entered into a Collective Bargaining Agreement
effective May 31, 1998 1o May 31, 2003 (hereinafier, “the General Agreement’™).” Inasmuch
as Agere was a public subsidiary of Lucent at the time the General Agreement was entered
into,? its terms and conditions apply to Agere ’

As 1s typical inalmost all collective bargaining agreements, the General Agreement
in this instance contains a dispute resolution process.' In relevant part, that provision reads:

1. General

(a) Any dispute arising between the UNION and the COMPANY
with respect to the interpretation of any provision of this
Agreement or the performance of any obligation hereunder
may be referred, during the life of this Agreement, to an
Arbitrator in accordance with the procedures hereinafter set
forth, provided:

(1) The procedure for the settlernent of grievances,

ARTICLE 6 - GRIEVANCE PROCEDURE, has been

exhausted, and
2) Such dispute does not involve a provision of this

Agreement which specifies that it is not subject to
arbitration ancl.

"See Joint Pretrial Staternent (Doc. No. 53), 16 at 5.
8ee id, 3 at 5.

‘See id., 6 at 5.

WSee id., 7 at 5-6.



() Such dispute does not involve a ¢ase in which the
determination of the matter in dispute is within the
judgment or discretion of the COMPANY .

Allegedly, this framework provides for the “expeditious and mutually satisfactory
settlernent of grievances arising with respect to the interpretation or application of [the]
[General] Agreement or other terms and conditions of employment.”'

On February 19, 2001, Lucent, on behalf of itsell and Agere, entered into a second
agreemnent with Local 2000; a supplement to the General Agreement.”” The supplement,
entitled Memorandum of Agreement (hereinafier, “the MOA™), governs subcontracting and

outsourcing concerns,'* Specifically, it prohibits the Company from subcontracting or

HGeneral Agreement, Article 7, 1 at pg. 27 (emphasis in the original).
Ty 3 !.s \ & X
“General Agreement, Article 6, |1 at 22.

BSee Joint Pretrial Statement (Doc. No. 53), 8 at 6.

"“See Memorandum of Agreement, 3 at 290-91. In relevant part, the MOA. reads:

3. This Agreement sets forth the understandings reached as to the following:
(a) the treatment to be afforded eligible ernployees in a production
and maintenance and/or salaried bargaining unit represented by
the Unton when a decision by the Company to subcontract or

outsource work performed by bargaining unit employees, ol
wwﬁﬁhmhwm¢m3hxmUmdemﬂWrmﬁmmmﬂlwhWdeuw
unit ermployees, directly results in the layoff, termination or
separation of employees in the bargaining unit.

() a notification and information sharing process shall apply
with respect to the subcontracting or outsourcing of any
plOdH(HOUlJINdLuHﬂﬂVNH% performed by bargaining unit
eraployees, or worl that is, or has been traditionally
performed by such bargaining unit employees.



outsourcing unless it first notices the Union of its decision, engages the Union in dialogue,
and shares information regarding the proposed subcontracting or outsourcing with the Union

(the notification, commitment to dialogue, and exchange of inforruation provisions will

heretnafter be referred to as “the Notification to the Urion provisions™).'” The MOA reads,

in relevant part, as follows:

7. A new provision shall be added to the applicable collective bargaining
agreernents titled “Subcontracting and Outsourcing of Production or
Salaried Graded Work - Notification to Union.” The provision shall

read:

(d)

a notification and information sharing process that shall
apply with respect to the sale of a business or the spin off of
a business which directly results in the layoff, involuntary
termination or inveluntary separation of employees in the
bargaining unit,

The parties agree that a “Sale of the Business™ shall not be
construed as subcontracting or outsourcing for the purpose of
triggering the benefits set forth in subparagraphs 5(a) through
(g) herein; provided, however, the Company’s Colurmbus,
IMHMKMRHJQMHM/MwMJdJMW$ihMJMﬂhmdhd
ﬂepannfbyaﬁnmmmﬁdedim1TmnﬂUMJMWNWS(kmmhmgvuhhthmﬁe
facilities.

It 18 further understood by the parties that a “spinoff” by the
Company shall not be construed as subcontracting or
outsourcing within the meaning of this Memorandum of
Agreemernt provided the “spinoff” company is fully bound
And<)bh”uuwﬂbv.ﬂl|nuv1qrum:mwl(uﬂlln1humm1MuMMﬂm
collective bargaining agreement(s) between the Company
and the Union, as modified by this Memorandum of
Agreement.”

SSee id., 7 al 298-99.



“Subcontracting and Outsourcing of Production or Salaried
Graded Worlk - Notification to the Union.[*] The Company shall
not subcontract or outsource any production or salaried graded work
performed by the bargaining unit employees, or work that is, or has
P@ﬂ]uwhhnnﬂwpwhwmmﬂnﬂmmwMUmymﬂhwmﬂmmw&mmhwaH
of the following conditions have been satisfied.

(1) Frior to any decision to subcontract or outsource

uﬂ‘mnn”nmtwnﬁ'ﬂw(mmwmmywﬂhmedwﬂw
Union with written notice that it intends to consider the
use of subcontracting and outsourcing. . . The purpose
of this notice will be to engage the Union in
neaningful discussion concerning the possibility of
such subcontracting or outsourcing, and to examine
any proposals by the Union that will raintain the work
and job security of bargaining unit mermbers.

I"J

(2) The Cornparty will share all information that is relevant
to the subcontracting or outsourcing of production or
salaried graded work. In addition, the Company agrees
to meet with the Union on a regular basis to engage in
uhﬂuwh|nunl)MLm1q”ihwd«hm1wm1uuMHunumm
oroutsource the production or salaried graded work.

(3) No final decision by the Cornpany to subcontract or
outsource any production or salaried graded work
performed by bargaining unit employees, or work: that is,
or bas been, traditionally performed by bargaining unit
WWPHOVE!:,JLJ]hm[MddPIUI]‘lhﬁlﬂhsllnunlkdﬂhW€n
notified in writing of the Cotnpany’s decision or, in any event,
prior to the Company’s compliance with the pnrvumam51m
subparagraphs (1) and (2).'°

Td., N7 at 298-299,



Importantly, disputes involving the Notification to the Union provisions are not
“amara ] A e 17
subject to the grievance and arbitration provisions located in the General Agreement,
Instead, they are subject to expedited arbitration."® However, the authority of the arbitrator in
any expedited arbitration is extremely linuted:

() The parties agree that the issue to be determined by the
lulnhﬂ1lunl[m111undﬁr1hﬂ,qnmldllvmlhnmnl|n0mmﬂ
is limited to whether Hu*1<nnpm1§*mtﬂ ated the
“Notification to the Union” provisions set forth in this
provision. The neutral third party shall not, under this
process, be empowered to determine issues relating to
whether the Company has a right to subcontract or
outsource bargaining unit work. Any issues that arise
between the parties relating ro whether the Company
has a right to subcontract or outsource bargaining unit
work are reserved for resolution through the traditional
grievance process set forth in the agreement under
Articles 6 and 7, it being understood that each party is
permitted to raise any appropriate claims or defenses,
including arbitrability."

With these provision in effect, Agere directed work away from its Orlando facility to
its facilities in the Far Bast.*® In addition, it directed work to an outside company, entitled

United Test and Assembly Center, Ltd. (hereinafter, “UTAC”).* As a result, the Union filed

"See Joint Pretrial Statement (Doc. No. 53), 910 at 6,

8¢ Memorandum of Agreement, 3 at 299.

“1d., 15(d) at 300.
¢

See Joint Pretrial Staterment (Doe. No. §3), 14-15 at 7.

HSee id, T at?



a grievance alleging, inter alia, that the Company outsourced without complying with the

Notification to the Union provisions of the MOA, *

In a letter dated August 14, 2002, the Company denied the Union’s

grievance:

As you know, we have consistently advised you that . . . work
was not outsourced to a third party, but was, in fact, moved to

our own facilities in Bangkok and Singapore. Of course,

movement of work between Agere facilities is not outsourcing,

and therefore, your grievance is not subject to the expedited

arbitration procedures of the MOA.

The parties agreed that the issue to be determined by the
neutral third party under this special resolution process is

limited to whether the Company violated the “Notification to

the Union”” provisions set forth in this provision. The neutral

third party shall not, under this provision, be empowered to

determine issues relating to whether the Company has the right

to subcontract or outsource bargaining unit work: . . .

[Tlhe expedited arbitration provision is only available to

determine whether the company violated the “Notification to

the Union” procecdure set forth in the MOA and not to
questions of arbitrability, which remain subject to the
traditional grievance process set forth in the collective
bargaining agreement.”

In response (o this correspondence, the Union dernanded arbitration.** However,

the same reasons as cited in the August 14, 2002 letter, the Company refused.*

RSee id, 18 at 7

“Complaint (Do, No. 1), Ex. C at 1-2 (emphasis in the original).

“8ee Joint Pretrial Statement (Doc. No. $3), 119 at &.

BSee id., 120 at &,

tor



Against that backdrop, Local 2000 filed & Complaint in the United States District
Court for the Middle District of Florida seeking a declaration that its grievance is subject to
the expedited arbitration provision of the MOA, and further seeking an order compelling the
Defendant to arbitrate in accordance with the expedited arbitration provision.*

Turning to the issue at hand, the Company and the Union now move this Court for
sutmmary judgement.’’ In that connection, the Company argues that, as a matter of law, the
expedited arbitration provision is inapplicable.”® Conversely, the Union argues that, as a
matter of law, the expedited arbitration provision is applicable.?

[ STANDARD OF REVIIEW

surnrnary judgment is proper “if the pleadings, depositions, answers to
mterrogatories, and adrnissions on file, together with affidavits, if any, show that there is no
genuine 1ssue as to any material fact and that the moving party is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(c). A dispute 1s genuine if the evidence is such that a

reasonable pury could return a verdict for the nonmoving party. See dnderson v. Liberty

Lobby, Inc., 477115, 242, 248 (1986). A fact is material if it is one that might affect the
outcome of the case. See id. The party seeking summary judgroent bears the initial burden of

informing the court of the basis for 1ts motion and identifying those materials that

“See Complaint (Doc. No. 1) at 4-5

YSee generally Docs. No. 20, 21, 22 and 41.

BSee generally Does. Wo. 20, 21, and 22.

“8ee generally Doc. No. 41,



deronstrate the absence of a gerune issue of material fact. See Celotex Corp. v. Catres,

477 US. 3107, 323 (1986). Once the movant satisfies this requirement, the burden shifts to

the non-maving party to “come forward with specific facts showing that there is a genuine

issue for trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S, 574, 584
(19386). To meet this burden, the non-moving party “may not rest upon the mere allegations
or denials of the adverse party’s pleacings.” Fed. R, Civ. P, §6(e). Nor may the non-moving
party rely on & mere scintilla of evidence supporting their position. See Walker v. Darby, 911

2d 1573, 1577 (11" Cir. 1990). Rather, for a court to find a genuine issue for trial, the
non-moving party must establish, through the record presented to the court, that 1t is capable
of providing evidence sufficient for a reasonable jury to return a verdict in its favor. See
Cohen v. United Am. Bank, 83 F. 3d 1347, 1349 (11" Cir. 1996). When a court considers
whether or not to enter summary judgment, it views all of the evidence, and all inferences
drawn therefrom, in the light most favorable to the non-rooving party. See Hairsion v.
Gainesville Sun Publ'g Co., 9 F. 3d 913, 918 (11™ Cir. 1993).

1V, LEGAL ANALYSIS

[t is well established that " s]

ection 301 of the Labor Management Relations Act,
codified at 29 U.5.C. § 185, authorizes federal courts to create a body of federal labor law to
govern the interpretation and enforcement of collective bargaining agreerments, consistent
with, among other goals, the clear congressional policy in favor of agreements to arbitrate
abor disputes.” Dist. No. 1~ Marine Eng 'rs Beneficial Ass’'n, AFL~-CIO v. GFC Crane

Consultants, nc., 331 F. 3d 1287, 1290 (11" Cir. 2003) (internal citation omitted). However,



“[bletore ordering specific performance of an agreement to arbitrate,

‘courts] must first
determine whether the parties have agreed to arbitrate the particular matter at issue.” Jd.
(internal citation omitted).

In this instance, it is undisputed that the parties have agreed to arbitrate the particular
matter at issue: outsourcing. As the Defendant has repeatedly acknowledged, “[t]his is not a
case about whether to arbitrate, but about the fype of arbitration procedure that is
appropriate.” Memorandutn of Law in Support of Defendant’s Dispositive Motion for
summary Judgment (Doe. No. 21) at 1 (emphasis in the original). Indeed, “Agere has never
taken the position that the i ssue of outsourcing is not arbitrable. Rather, Agere . . .

maintain

(8] that whether a particular action constitutes outsourcing is arbitrable under the

General Agreement, [] not the MOA.” [d. at 8., see also Defendant’s Response in
11mmmMOnumUMﬂMMMM%h&mmwmmMnuﬁlﬂw%nSwmmmmﬁﬁ%ﬁﬁmfm4hmmnmy
Judgment (Doc. No. 43) at 1 (“It bears repeating that this is not a case about whether to
arbitrate, but about the fype of arbitration procedure that is appropriate™) (erphasis in the
original); Joint Pretrial Staternent (Doc. No. 53) at 2 (“This is not a case about whether (o
arbitrate, but about the rype of arbitration procedure that is appropriate”) (emphasis in the
original). Thus, the issue presented for this Court is whether the parties should arbitrate this

chspute pursuant to the procedure detailed in the General Agreement or pursuant to the
procedure detailed in the MOA .

Well-settled United States Supreme Court precedent establishes that where parties

fagree[] to submit all questions of contract interpretation to the arbitrator” the function of a



district court is “confined to ascertaining whether the party seeking arbitration is making a
nﬂmhn\whkﬁlonim:MCe'ngwwnumibywhecumnamh”JWHNmiPWPwrWUMMWS4n1t{nnmn,All-
CUCDV.A¢Mmmu}hcwtm&dﬁjf&ZWJ,364?7(1987)(qum%hqgﬁham%wmdﬁmm1A,1WLJH%§.CkL,363
LS. 564, 567-68 (1960)); see alsa Interstate Brands Corp., Merita Bread Bakery Div. v,
Local 441 Retail, Wholesale & Dep’t Store Union, AFL-CIO, 39F. 3d 1159, 1161-62 (117
Cir. 1994) (accord). This preclude s district courts from considering “procedural” questions
arising tangential to an arbitrable dispure.
lmdmmd,asJusﬁcm]HaernmwwnnammmﬂlULJohmAWTMQ’&ESbns,Lma v. Livingston, 376
U.5. 543 (1964):
Once it is determined . . . that the partes are obligated to
WﬂmﬂfM@ﬂﬁmanmWHiﬂddmpmﬁubﬂhmMMmg
“procedural” questions which grow out of the dispute and bear
on its final disposition should be left to the arbitrator.
fd. at 557.
'Thdmmkioﬂmawvhm:mmmﬂd]mwm@mllhe]m».H)dnw<)[mvlnmm‘uhﬂa' attenclant upon
jmﬂﬁa“wmxw&ngummMnmmwmoamMMMOWWmmMMyMMMmmmmfmm”ﬂmwmmmWaSmmdy

arbitrated sectlement of the dispute, to the disads vantage of the parties (who, in addition, will

have to bear increased costs) and contran to the aims of national labor solicy.” Id. at 558,
Y

Thus, when * amhﬂm%uhh;u[ﬂuimﬂn@rtnmﬂmwlmLMupumMon@dknmaqmmpmu&aﬁsmanvm'ﬂw

procedures to be followed” the issue is one for the arbitrator. See i
The decision rendered in Bell Atlantic - - Pennsylvania, Inc. v. Communications

Workers of Am., 164 F. 3d 197 (3" Cir. 1999) is instructive on this point.



'ThﬂmulhﬁLmnom:mujoonummuyﬁmhmfxlhmean@H¢0HV@tmwgmhﬂn@ymgmmwnentvdﬁmm
pmmedﬁwtwﬂuﬁmewmd@mmﬂ%ﬂhﬂhMﬁmwlouwu.nﬂ99ﬁhke]nwnWMﬂ«aw
however, a disa; igreerment arose concerning which type of arbitration applied. See id. The
1mn0usowmm1wgmMWaﬂﬂwaﬁmn;whemmsﬂw:ummpmuwmnmmtwxmmﬁ&ﬁwmbﬂnmkm.ﬁeehi

at 196,

On cross-motions for summary judgment, the United States District Court for the

Eastern District of Pennsylvania ruled in favor of the company. See id. After concluding that

ﬁlumjﬁh:amthﬂmytonmneLumm1thrammﬂﬂxﬁﬂh&y(ﬂWmmaarbﬂmmdonlmrndﬁﬂmnﬁm%m&mmnhmr
{MmepmMmdomm%WMQJMmdmnmtmmew%wmhheuMonMMNMWMWOammqmdmxl

arbitration procedure. See id.
'Dnappmﬂ,um1$um1ofﬁmmmam[hrﬂwﬁfhmdCﬁmmmrmvmmwd“ﬁﬁggmnwaﬂyhi

FmdmghunmmﬁnhepmwmmeohwﬂMHMNmunu)mMHthﬁqnﬂuﬂumhvd one type of

aﬂMunmnpmmwaeOWﬂamﬁhyﬂmmmmmMMEcmmtmwmhmdﬂmﬂwwmmmmnmrmmmam

follows:

The fundamental error of the District Court was its

expansion of the basic substantive arbitrability question
(“whether or not the company was bound to arbitrate™) into a
much broader inguiry, one that falls outside of the substantive
arbitrabiliry dorain (“whether the particular arbitration clause
(&NUhUm»mhwulthlmHhemuumeLquthWanﬁm
parties’™). Such an expansion is unwarranted. It is inconsistent
with this Courts’ and the Supreme Cowrt’s precedents in this
area and it is not dictated by the policy concerns behind the
substantive arbitrability doctrine.

Jd at 202,



Like the company in Bell, the Company here concedes that it is bound to arbitrate the
underlying dispute. Accordingly, “[a]llowing an arbitrator to determine which procedure
will be used does not force [the Company] to arbitrate any disputes that it believed it was
withholding from arbitration - unlike the situation when the basic determination of whether
or not an underlying dispute is arbitrable is sent to an arbitrator.” /d. For that reason, the
proper course of action in this instance is to submit both the outsourcing issue and the
procecural issues raised by the Union and the Company to the arbitrator. A contrary
conclusion would invite cost and delay into the resolution of this labor dispute, frustrating
the aira of our national labor policy, and depriving the parties the benefit of their collective
bargaining agreement. Moreover, it would require this Court to exceed the bounds of 1ts
authority. Manifestly, it is not within the province of this court to entertain questions beyond
whether the parties disagreement falls within the purview of an arbitration agreement. In this
instance, it unquestionably does.

V. CONCLUSION

Based on the foregoing, it is ORDERED that:

1. The Defendant’s, Agere Systerns, Tnc., Decernber 9, 2003 Dispositive Motion
for Summary Judgment (Doe. No. 20) is DENITED. Tt is not within the province of this Court

to decree the expedited arbitration procedure mapplicable.



2. The Plaintiffs, lnternational Brotherhood of Electrical Workers Local 2000,
Decernber 15, 2003 Corrected Motion for Surumary Judgment (Doc. No. 41) is DENIED. It
is not within the province of this Court to decree the expedited arbitration procedure
applicable.

3. The parties shall SUBMIT TO ARBITRATION both the underlying
outsourcing/subcontracting dispute, and the dispute involving the appropriate arbitration
procedure to follow. See Bell Atlantic - Pennsylvania, Inc. v. Communications Workers off

Am., AFL-CIQ, Local 13000, 164 F. 3d 197 (3™ Cir. 1999).

4, The Clerk of Court shall CLOSE the file.

5. The Clerk of Court shall REMOWE this case from the April trial calendar.

6. All other pending motions are DENIED as MOQOT.

7. In light of this Court’s ruling, denying both parties judgment as a matter of '
law, the Plaintiff’s, loternational Brotherhood of Electrical Workers Local 2000, request for ,
attorneys” fees and costs is DENIED. This matter should have been submitted to arbitration

at the outset, and with the Company steadfastly seeking regular arbitration, and the Union
stead fastly seeking expedited arbitration, it can be stated with reasonable certainty that both

parties are responsible for this protracted litigation.
‘inzl

DONE and ORDERED in Chambers, in Qrlando, Florida this __ddu«ﬂ

March, 2004, _} ‘ //
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